SENATE BILL 371
An Act to amend 452.01 (2) (intro.), (a), (b) and (d), 452.01 (3e) and 452.137 (2); and to create 452.01 (2) (h),
452.01 (3) (h) and 452(5m) (d) of the statutes; relating to: the role and definition of a real estate broker. (FE)
1997

12-03. S. Introduced by Senators Welch, Wineke, Drzewiecki, Darling, Cowles and Rosenzweig;
cosponsored by Representatives Sykora, Hanson, Green, Goetsch, Kreibich, Schafer, Meyer, Ward, Gunderson,
Vrakas, Duff, Handrick, Porter, Freese and Johnsrud.

12-03. S. Read first time and referred to committee on Economic Development, Housing and
Government Operations 365

12-30. S. Fiscal estimate received.
1998

02-18. S. Public hearing held.

02-26. S. Executive action taken.

03-04. S. Report introduction and adoption of Senate amendment 1 recommended by committee on

Economic Development, Housing and Government Operations, Ayes 4, Noes 0 by committee on Economic
Development, Housing and Government Operatio473

03-04.- S. Report passage as amended recommended by committee on Economic Development,
Housing and Government Operations, Ayes 4, Noes 0473

03-04. S. Auvailable for scheduling.

03-19. S. Read a second time 533

03-19. S. Senate amendment 1 adopted 533

03-19. S. Ordered to a third reading 533

03-19. S. Rules suspended 533

03-19. S. Read a third time and passed 533

03-19. S. Ordered immediately messaged 539

03-25. A. Received from Senate 744

03-25. A. Read first time and referred to committee on Rules 744
04-02. A. Failed to concur in pursuant to Senate Joint Resolution 1 786
04-21. A. Revived pursuant to Senate Joint Resolution 47.
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TO: All Assembly Representatives [ Tmee
FROM: Michael Theo and Richard Staff
DATE: April 30, 1998 X

RE: SB 371 - Definition of a Real Estate Broker

The Wisconsin REALTORS Association (WRA) strongly supports SB 371, regarding changes to
the definition of a real estate broker. The bill passed the Senate Economic Development, Housing
and Government Operations Committee, the full Senate, and the Assembly Housing Committee

with unanimous support. There is no known opposition to this bill.

SB 371 consists of a number of technical clarifications to sections in the existing real estate license
law, (Wis. Stats. Chapter 452), which has caused confusion with and questions from consumers,
regulators and licensees in the past. Each revision is consistent with current Department of
Regulation and Licensing (DRL) policy. The clarifications are as follows:

1. Defining “pattern of sales”:  Section one defines the term “pattern of sales.” Chapter
452 has long required any person who engages in a pattern of sales of real estate to obtain a real
estate license. Unfortunately, because the term has never been defined, many circumstances have
arisen where the seller, (typically a small developer or contractor), has not known if the seller was
required to be licensed. The bill creates a definition that is consistent with past DR&L policy.
Furthermore, because the definition is stated to be a presumptive standard, if the definition would
result in an undue hardship in any individual case, the DRL would have some flexibility in
applying the definition.

2 Promoting “sales” requires a license: Section two clarifies that a real estate license is
required to promote the sale of real estate, for another person, for a commission. This section also
makes it clear that persons who publish real estate ads, whether in newspapers, magazines, in real
estate websites, etc., are not obligated to be licensed, so long as they only publish information
provided to them by the seller or the seller’s agent.

3. Legal practice is exempt: Section three provides a clarification that an attorney who is
advising a client regarding the client’s legal rights in a real estate transaction, is not required to
obtain a real estate license. This clarification is necessary because there can be some similarities
between the services and advice provided by a real estate licensee and a real estate attorney when
they share a single client.
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4. Clarify agency relationships with clients: Similar to section three, section clarifies that
a broker may provide advice to a client within the scope of the licensee’s expertise as a real estate
brpker or salesperson. This section addresses concerns some licensees have voiced regarding of
recent changes to Wisconsin’s real estate agency law. These licensees mistakenly believed that
Wisconsin’s agency laws restrict their ability to provide real estate related advice to their clients.
The section confirms that real estate licensees can appropriately provide advice to their clients,
within the scope of the licensee’s real estate expertise.

Amendment

In order to insure that the revisions made to Chapter 452 in this bill does not inadvertently imply
that an attorney would need to obtain a real estate license to represent a client in a real estate
transaction, the State Bar has suggested an amendment. Senator Welch as agreed and has had the

amendment drafted. We fully support this change.
Conclusion

We believe the license law clarifications provided in SB 371 are consistent with efforts over the
past several sessions to reduce the potential of misunderstandings or miscommunications between
real estate agents and the public, to the mutual benefit of both. We urge your support.
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DATE: April 29, 1998

TO: REPRESENTATIVE CAROL OWENS, CHAIRPERSON, AND MEMBERS
OF THE ASSEMBLY COMMITTEE ON HOUSING

FROM: Mary Matthias, Senior Staff Attorney

SUBJECT: 1997 Senate Bill 371, Relating to the Role and Definition of a Real Estate
Broker

This memorandum describes 1997 Senate Bill 371, relating to the role and definition of
a real estate broker. The Bill was introduced on December 3, 1997, by Senator Welch and
others; cosponsored by Representative Sykora and others. The Bill was referred to the Senate
Committee on Economic Development, Housing and Government Operations which recom-
mended passage of the Bill, as amended by Senate Amendment 1, by a vote of Ayes, 4; Noes, 0.
On March 19, 1998, the Senate adopted Senate Amendment 1 to the Bill by a voice vote and
passed the Bill, as amended, on a voice vote.

In this memorandum, “the Bill” refers to the Bill as amended by Senate Amendment 1.

Current law sets forth the definition of “broker” for the purposes of ch. 452, Stats., “Real
Estate Practice.” Under current law, “broker” means any person (other than a person specifically
excluded by statute, as set forth in Section 2., below) who:

(2) For another, and for commission, money or other thing of
value, negotiates or offers or attempts to negotiate a sale,
exchange, purchase or rental of an interest or estate in real estate;

(b) Is engaged wholly or in part in the business of selling real
estate to the extent that a pattern of real estate sales is established,
whether or not such real estate is owned by such person;

(d) For another and for commission, money or other thing of
value, negotiates or offers or attempts to negotiate a sale,



-2-

exchange, purchase or rental of any business, its goodwill, inven-
tory, fixtures or an interest therein; or

(¢) Is engaged wholly or in part in the business of selling business
opportunities or goodwill of an existing business or is engaged
wholly or in part in the business of buying and selling, exchanging
“or renting of any business, its goodwill, inventory, fixtures or an
interest therein. «

(f) For another, and for commission, money or other thing of
value, negotiates or offers or attempts to negotiate a sale, exchange
or purchase of a time share.

(g) Is engaged wholly or in part in the business of selling time
shares to the extent that a pattern of sales is established, whether or
not the time shares are owned by such person.

[s. 452.01 (2), Stats.]

The Bill makes the following changes to the definition of broker:

e The Bill amends item (b), above, to specify that five sales of real estate in
one year or 10 sales of real estate in five years is presumptive evidence of
a pattern of sales.

o The Bill adds to the definition of real estate broker a person who “for
another, and for a commission, money or other thing of value, promotes
the sale, exchange, purchase, option, rental or leasing of real estate or
business opportunities.” The Bill specifies, however, that a person who
only publishes or disseminates verbatim information provided by another
person is not a broker.

Current law specifically excludes all of the following from the definition of “broker” for
the purposes of ch. 452, Stats., “Real Estate Practice™:

(a) Receivers, trustees, administrators, executors, guardians or
other persons appointed by or acting under the judgment or order
of any court.

(b) Public officers while performing their official duties.
(c) Any bank, trust company, savings bank, savings and loan

association, insurance company, or any land mortgage or farm loan
association organized under the laws of this state or of the United



States, when engaged in the transaction of business within the
scope of its corporate powers as provided by law.

(d) Employes of persons enumerated in pars. (a) to (¢) and (f)
when engaged in the specific performance of their duties as such
employes.

(e) Any custodian, janitor, employe or agent of the owner or
manager of a residential building who exhibits a residential unit
therein to prospective tenants, accepts applications for leases and
furnishes such prospective tenants with information relative to the
rental of such unit, terms and conditions of leases required by the
owner or manager, and similar information.

(f) Any credit union which negotiates loans secured by real estate
mortgages or any licensee under ch. 138 which negotiates loans
secured by real estate mortgages or any licensed attorney who,
incidental to the general practice of law, negotiates or offers or
attempts to negotiate a loan, secured or to be secured by mortgage
or other transfer of or encumbrance on real estate.

(g) A person registered as a mortgage banker under s. 224.72 who
does not engage in activities described under sub. (2).

[s. 452.01 (3), Stats.]

The Bill creates the following two additional exclusions from the definition of real
estate broker: '

* Attorneys licensed to practice in this state while acting within the scope of
their attorney’s license.

* An employe of an attornéy described above if all of the following are true:

The employe’s activities are directly supportive of the attorney’s
provision of legal services to the attorney’s client.

The employe’s activities are activities that the attorney may per-
form while acting within the scope of their attorney’s license.

The employe is under the direction and supervision of the attorney.

3. Definition of “Negotiate”’

Current law provides that, for the purposes of ch. 452, Stats., “Real Estate Practice,”
“negotiate” means to act as an intermediary between the parties to a transaction, including doing
any of the following:



(a) Facilitating or participating in the parties’ discussion of the
terms of a contract or agreement concerning a transaction.

(b) Completing, when requested by a party, appropriate depart-
ment-approved forms or other writings to document the party’s
proposal consistent with the party’s intent.

(c) Presenting to a party the proposals of other parties to the
transaction and informing the party receiving a proposal of the
advantages and disadvantages of the proposal.

[s. 452.01 (5m), Stats.]
The Bill adds the following item to the definition of “negotiate”:

« Providing advice to the client regarding those matters within the scope of
the knowledge, skills and training required for licensing as a broker or
salesperson under this chapter [ch. 452, Stats., Real Estate Practice].

4. Duties of Brokers to Clients

Current law sets forth a list of duties which a broker has to a client. [s. 452.133 (2),
~ Stats.] One of those duties is to loyally represent the client’s interest by placing the client’s
interests ahead of the interests of any other party, unless loyalty to a client would violate certain
other duties of the broker to the parties to a transaction. Current law also specifies that a broker
who represents more than one client in a transaction owes the duties set forth under s. 452.133
(2), Stats., to each client in the transaction. ‘

The Bill clarifies the current law by specifying that a broker who represents more than
one client in a transaction may not place the interests of any client ahead of the interest of
another client in the transaction.

If you have questions or would like further information on this subject, please contact me
at the Legislative Council Staff offices. My direct telephone number is 266-0932.

MM:rv:jt;wu
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Secretary
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TESTIMONY OF THE DEPARTMENT OF REGULATION & LICENSING AND THE
REAL ESTATE BOARD ON SENATE BILL 371

Before the Assembly Committee on Housing

April 29, 1998
Good afternoon, Chairperson Owens and members of the committee.

I'am Cletus Hansen, Administrator of the Division of Business Licensure and Regulation
in the Department of Regulation & Licensing. | am testifying to express the support of
both the Department and the Real Estate Board for Senate Bill 371.

This bill clarifies several definitions in the real estate practice act and it clarifies a
provision relating to providing services to more than one client. The definitional
clarifications are helpful both for making decisions as to who must be licensed, and also
as to who is not required to be licensed. This is especially true of the provision that
states that 5 sales in 1 year or 10 sales in 5 years is presumptive evidence of a pattern

of sales.

Over the past 20 years since | have been with the Department | have received many

. telephone calls from attorneys, real estate developers and other consumers, asking
what specific number of sales of ones own real estate requires a person to have a real
estate license or to utilize the services of a real estate broker. There is no number in
the statutes, administrative rules or case law. Allegedly, the Real Estate Examining
Board many years ago told people that more than 3 sales in a given year was a pattern

of sales.

Regulatory Boards

Accounting; Architects; Landscape Architects, Professi G Profi 1al Engineers: Designers and Land Surveyors; Aucti g ing and C gy. Chiropractic; Dentistry; Dietitians; Funeral Directors;
Hearing and Speech; Medical; Nursing; Nursing Home Administrator; Optometry; Pharmacy; Physical Therapists; Psychology; Real Estate; Real Estate Appraisers; Social Workers, Marriage and Family Therapists and
Professional Counsalors; and Veterinary.

Committed to Equal Opportunity in Employment and Licensing



The numbers in this bill are fair and reasonable. For example, if a person were leaving
this state and wanted to persbnally dispose of several pieces of real estate, such as a
residence, a vacation cottage and a business or two, the person could do so without
hiring a broker. On the other hand, sales beyond such incidental sales more truly fall

under the term “being in the business of selling real estate.”

Admittedly, the Legislature cannot write provisions which clearly answer every question
about which activities require a license and which do not. This is one of the most
difficult aspects of administering a license law. However, the provisions in this bill will
help.

If you have any questions, | will try to answer them or obtain the answers for you.

Thank you.
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DAVE STARK, GRI, President

WILLIAM MALKASIAN, CAE, Executive Vice President

TO: All Legislators

FROM: Michael Theo and Richard Staff

DATE: March 11, 1998

RE: SB 371 - Definition of a Real Estate Broker

The Wisconsin REALTORS Association (WRA) strongly supports SB 371, regarding ehanges to
the definition of a real estate broker. The bill was voted out of the Senate Economic
Development, Housing and Governmental Operations Committee with unanimous support.
There is no known opposition to this bill.

SB 371 consists of a number of technical clarifications to sections in the existing real estate

license law, (Wis. Stats. Chapter 452), which has caused confusion with and questions from
- consumers, regulators and licensees in the past. Each revision is consistent with current

Department of Regulation and Licensing (DRL) policy. The clarifications are as follows:

1. Defining “pattern of sales”: Section one defines the term “pattern of sales.” Chapter
452 has long required any person who engages in a pattern of sales of real estate to obtain a real
estate license. Unfortunately, because the term has never been defined, many circumstances
have arisen where the seller, (typically a small developer or contractor), has not known if the
seller was required to be licensed. The bill creates a definition that is consistent with past DR&L
policy. Furthermore, because the definition is stated to be a presumptive standard, if the
definition would result in an undue hardship in any individual case, the DRL would have some
flexibility in applying the definition.

2. Promoting “sales” requires a license: Section two clarifies that a real estate license is
required to promote the sale of real estate, for another person, for a commission. This section
also makes it clear that persons who publish real estate ads, whether in newspapers, magazines,
in real estate websites, etc., are not obligated to be licensed, so long as they only publish
information provided to them by the seller or the seller’s agent.

3. Legal practice is exempt: Section three provides a clarification that an attorney who
is advising a client regarding the client’s legal rights in a real estate transaction, is not required to
obtain a real estate license. This clarification is necessary because there can be some similarities
between the services and advice provided by a real estate licensee and a real estate attorney when
they share a single client.

- Over -
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4. - Clarify agency relationships with clients: Similar to section three, section clarifies
that a broker may provide advice to a client within the scope of the licensee’s expertise as a real
estate broker or salesperson. This section addresses concerns some licensees have voiced
regarding of recent changes to Wisconsin’s real estate agency law. These licensees mistakenly
believed that Wisconsin’s agency laws restrict their ability to provide real estate related advice to
their clients. The section confirms that real estate licensees can appropriately provide advice to
their clients, within the scope of the licensee’s real estate expertise. .

Amendment

In order to insure that the revisions made to Chapter 452 in this bill does not inadvertently imply
that an attorney would need to obtain a real estate license to represent a client in a real estate
transaction, the State Bar has suggested an amendment. Senator Welch as agreed and has had
the amendment drafted. We fully support this change.

Conclusion

We believe the license law clarifications provided in SB 371 are consistent with efforts over the
past several sessions to reduce the potential of misunderstandings or miscommunications
between real estate agents and the public, to the mutual benefit of both. We urge your support.



0% FEB 10 1938

/
. WISCONSIN \ \ 4801 Forest Run Road, Suite 201
a~ Madison, Wisconsin 53704-7337
I k REALTORS® ) 608-241-2047 « in WI 1-800-279-1972
- ASSOCIATION Fax 608-241-2901 « E-mail wra@wra.org
REALTOR® URL hitp://www.wia.org
DAVE STARK, GRI, President WILLIAM MALKASIAN, CAE, Executive Vice President
TO: ‘ All Legislators
FROM: Michael Theo and Rick Staff
DATE;: February 10, 1998
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The Wisconsin REALTORS Association (WRA) strongly supports SB 371, regarding changes to
the definition of a real estate broker.

SB 371 consists of a number of technical clarifications to sections in the existing real estate
license law, (Wis. Stats. Chapter 452), which has caused confusion and questions from
consumers, regulators and licensees in the past. Each revision is consistent with current
Department of Regulation and Licensing (DRL) policy. The clarifications are as follows:

1. Defining “pattern of sales”: ~Section one defines the term “pattern of sales.” Chapter
452 has long required any person who engages in a pattern of sales of real estate to obtain a real
estate license. Unfortunately, because the term has never been defined, many circumstances
have arisen where the seller, (typically a small developer or contractor), has not known if the
seller was required to be licensed. The bill creates a definition that is consistent with past DR&L
policy. Furthermore, because the definition is stated to be a presumptive standard, if the ,
definition would result in an undue hardship in any individual case, the DRL would have some
flexibility in applying the definition.

2. Promoting “sales” requires a license: Section two clarifies that a real estate license is
required to promote the sale of real estate, for another person, for a commission. This section
also makes it clear that persons who publish real estate ads, whether in newspapers, magazines,
in real estate websites, etc., are not obligated to be licensed, so long as they only publish
information provided to them by the seller or the seller’s agent.

3. Legal practice is exempt: Section three provides a clarification that an attorney who
is advising a client regarding the client’s legal rights in a real estate transaction, is not required to
obtain a real estate license. This clarification is necessary because there can be some similarities
between the services and advice provided by a real estate licensee and a real estate attorney when
they share a single client.

- Over -
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4. Clarify agency relationships with clients: Similar to section three, section clarifies
that a broker may provide advice to a client within the scope of the licensee’s expertise as a real
estate broker or salesperson. This section addresses concerns some licensees have voiced
regarding of recent changes to Wisconsin’s real estate agency law. These licensees mistakenly
believed that Wisconsin’s agency laws restrict their ability to provide real estate related advice to
their clients. The section confirms that real estate licensees can appropriately provide advice to
their clients, within the scope of the licensee’s real estate expertise.

Conclusion
We believe the license law clarifications provided in SB 371 are consistent with efforts over the

past several.sessions to reduce the potential of misunderstandings or miscommunications
between real estate agents and the public, to the mutual benefit of both. We urge your support.
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